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This action is before the Court upon the pretrial notions of
defendant M chael D. Meador which were referred to the undersigned
United States Magistrate Judge pursuant to 28 U S.C. 8§ 636(b). An
evidentiary hearing was held on August 28, 2007. Upon the request of
counsel, the court granted the parties a period of tinme after the filing
of the transcript of the hearing to file post-hearing briefs.

Mbtion to suppress evidence and statenents

Def endant Meador has noved to suppress evidence and statenents
(Docs. 225 and 298). From the evidence adduced at the hearing, and
after considering the post-hearing nenoranda of the parties, the
under si gned rmakes the follow ng findings of fact and concl usi ons of | aw

FACTS
First interview of Mchael Meador on April 27, 2006
1. During April 2006, the Mssouri State H ghway Patrol

investigated the shooting of Sergio Burgos in southeast Mssouri.
Bur gos' s body was found on April 22, 2006. Defendant M chael Meador was
devel oped as a suspect in the hom cide.

2. At 7:00 a.m on April 27, 2006, M ssouri State H ghway Patrol
Sgt. Terry MIls was called by Ste. GCenevieve County Sheriff Gary
Stol zer who told himthat M chael Meador, his biological nother Virginia
Cates, and his stepfather, Mchael Cates, were at the sheriff's office
and that Meador wanted to be interviewed. Sheriff Stolzer told Sgt.



MIls that Meador had told himthat he was there to discuss a nmurder he
had w tnessed. Sgt. MIls asked Sheriff Stolzer to ask Meador if he
would wait for MIls to arrive. Sgt. MIIs arrived at the sheriff's
office at 8:20 a.m Sheriff Stolzer was with Meador and his parents in
the public |obby of the sheriff's office. Meador was not under arrest
or restrained.

3. Sgt. MIls took Meador to an interviewroom to be intervi ewed
by hinmself, wthout his parents present. 2 When they entered the
interview room Meador said that he cane to the sheriff's office
voluntarily and that he just wanted to talk to authorities about the
killing. Sgt. MIls® told Meador that he was not under arrest. He then
advi sed Meador of his constitutional rights to remain silent and to
counsel, because of the seriousness of the matter being investigated.
Sgt. MIIls then handed Meador a witten “Notification and \Waiver of
Ri ghts” form Government Exhibit M 1. He read the form to Meador.
Meador signed the form after the statenents of his rights, thereby
expressly stating that he understood his rights. Sgt. MIIs filled in
the date and the time of day, 8:25 a.m In the "Waiver of Rights”
portion of the form Meador filled in his age (25), education (13th
grade), and unenpl oyed st at us. Then Meador signed the form and Sgt.
MIlls signed it as the witness to Meador's signature. By signing the
form Meador expressly affirned that he read the statement of his
rights, that he understood them that he was willing to nmake statenents
and answer questions, that he did not want an attorney at that tine,
that he understood what he was doing, and that no prom se or pressure
or force was used against him Gov. Ex. M1.

4. During the ensuing interview, Mador said he did not want to
identify any other persons involved in the matter, out of fear for his

IThe interview roomwas snmall and contai ned a desk and two chairs.
At one end of the room was a one-way glass w ndow for observing
i ntervi ews.

2Sgt. MIls told Meador's parents that, because their son was there
voluntarily, he wanted to interview himw thout them present.

3Sgt. MIls was dressed in plain clothes. Hi s pistol was visible
but kept in its holster.



safety and that of his famly. During the early portion of the
interview, Sgt. MIls left the interview roomto tel ephone his superior
to see whet her Meador should be arrested during the interview Mlls
coul d not reach his superior and he decided not to arrest Meador.

5. Before he reentered the interview room Sgt. MIIls, who had
never used that interview room before, saw that there was equi pnent
available to record the interview with Meador through the one-way
observati on w ndow. MIlls asked the sheriff's office personnel to
record the rest of his interview of Meador, which was done.

6. Sgt. MIIs reentered the interview room The bal ance of the
i nterview was video-taped* through the one-way w ndow. Gov. Ex. M 2.
Sgt. MIIs never told Meador that the interview was then being recorded.
When he resuned the interview, Sgt. MIIs did not readvi se Meador of his
constitutional rights. At no tine during the interview did Meador
appear to be intoxicated or under the influence of drugs. He did not
appear to have a nental defect; he appeared to be conpetent to the

of ficer.
7. During the interview, Sgt. MIls told Meador that he had
exposure to crimmnal liability. Meador said that Burgos was killed in

the course of marijuana trafficking in which Meador was involved.
Throughout the interview, Meador sought to negate his role in the
killing of Burgos. Instead, he stated that two Haitians were
responsible for the killing and that they were going to kill Burgos
regardl ess of what Meador did. Meador said he begged the Haitians not
to kill Burgos but he knew the killing was going to happen anyway.
Meador vehenently denied having anything to do with killing Burgos and
he expressed great fear of retribution against himand his famly by the
Haiti ans. Throughout the interview, Meador was very assertive; he nade
long and loud answers to short questions by Sgt. MIls. Very

“The vi deotape of the interview, Government Exhibit M2, does not
include all of the interview It recorded only the last hour and 6
m nutes of the interview. Approximately 30 mnutes of the interview
were not recorded. The recorded portion of the interview covered all
of the topics covered during the portion of the interview that was not
recorded. Sgt. MIls took some notes of the interview. He used the
notes to wite his report of the interview H s usual policy is to
destroy such notes after his report is witten.
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frequently, Meador interrupted Sgt. MIIs's questions and nade |ong
narrative statenments. Meador's purpose was to persuade the authorities
that he should not be charged with killing Burgos. Wthout being asked,
Meador frequently and |loudly repeated his statenents.

8. The intervi ew ended at approximtely 10:00 a.m Meador |eft
the sheriff's office building without being arrested. The interview
| asted about one and one-half hours. During the interview, both Sgt.
MIls and Meador left the interview roomfor a few mnutes to take a
break. At no tine during the interview was Meador placed under arrest.
He was not restrained. His cooperation and statenents were not induced
by any threat, coercion, or prom se.

Second interview of Meador on April 27, 2006
9. After the interview in the sheriff's office on April 27,
2006, Meador returned to his residence at 14682 H ghway 82 in Ste.
Genevieve. Shortly before 6:30 p.m, Sgt. Bauer and Lt. Tim Craig of

the Ste. Genevieve County Sheriff's O fice went to Meador's residence.
At that time Lt. Craig had a copy of a warrant for Meador's arrest; the
warrant had been issued at about 4:30 p.m Craig and Bauer, who were
each dressed in polo-type shirts with the sheriff's office |l ogo on them
got out of their unmarked police car and wal ked onto the driveway in
front of the residence. They identified thenselves to Meador. W thout
telling Meador that he had to go with them they asked hi m whet her he
would go with themto the sheriff's office for another interview Lt.
Craig knew of the earlier interviewby Sgt. MIls. Craig did not tell
Meador about the arrest warrant. Meador imediately agreed to go with
them he did not attenpt to flee, and he got into the police car with
the officers.

10. As soon as he was seated in the police car and before the car
was started, Meador said he then had a gun on his person to protect his
famly. Both of the officers immedi ately and repeatedly told Meador not
to touch the gun. Meador then in one notion pulled up his shirt and
pulled out the firearm Both of the officers inmediately pulled out
their weapons. Sgt. Bauer told Meador that it was illegal for himto
carry a concealed firearm The officers then secured Meador's weapon



and put their weapons away. Lt. Craig then again asked Meador whet her
he woul d go to the sheriff's office; Meador answered in the affirmative.
Wthout formally placing Meador under arrest, handcuffing him or
restraining him in any way, the officers then drove Meador to the
sheriff's office.

11. M ssouri State H ghway Patrol Sgt. Philip Gregory was at the
sheriff's office, when at approximately 6:30 p.m Sgt. Bauer and Lt.
Craig drove in with Meador. G egory was not in uniform Meador sat in
the small interview roomwhere he was nmet by Sgt. G egory. Although he
did not tell Meador of the arrest warrant and Meador was not fornmally
arrested or placed in handcuffs, Sgt. Gegory advised him of his
constitutional rights to remain silent and to counsel. He gave Meador
a witten waiver of rights form Gregory read the formout loud to
Meador as Meador read along with him \Wen they finished reading the
rights portion of the form GCovernment Exhibit M4,° Sgt. Gegory asked
Meador whether he understood the rights. Meador said he understood
them Meador then, at 6:32 p.m, signed his nane to the formafter the
printed statements of his rights. Next, Gregory read the waiver of
rights portion of the formout | oud as Meador read al ong. Meador again
handw ote his age (25), education (13th grade), and the fact that he was
unenpl oyed. Meador then read and signed the waiver portion of the form
at 6:34 p.m CGov. Ex. M4. Wen he read and signed the form Meador
did not appear intoxicated or inconpetent. No prom se or threat or
coercion was used to get himto cooperate and to waive his rights.

12. Next, Sgt. Gegory asked Meador questions. In response,
Meador was |oud, talkative, and frequently interrupted the officer and
tried to control the direction of the interview At the begi nning of
the interview, Meador said there were things he would not tal k about.
He stated that he was an innocent bystander to the nurder, only a
m ddleman in a marijuana deal. He never said he would not answer
guesti ons. There were times during the interview when Meador
rhetorically said he was through tal king about a topic, and then he
continued to volunteer statements about the sane topic. During the

SGovernnment Exhibit M4 is identical in printed content to
Gover nment Exhibit M 1.



interview, several times when Sgt. Gegory attenpted to tell Meador
about the M ssouri felony-nurder rule, Meador interrupted him woul d not
allow the officer to finish his statenent, and would not |isten,
insisting that no jury would convict him of trying to protect his
famly. During the interview which was video-recorded w thout Meador's
know edge, Sgt. Gregory did not use any strong-armtactics wth Meador.
No force, no threat, and no prom se was nmade to induce Meador to mmke
statenments to the officer.

13. After approximately 35 mi nutes of the interview, Meador stood
up. Sgt. Gegory told Meador to sit down and then told hi m about the
arrest warrant® and that he was under arrest. Sgt. Gegory left the
interview roomfor approximtely five mnutes. After he returned to the
room Sgt. Gegory questioned Meador for about three mnutes. Then,
Sgt. Gregory produced the arrest warrant, explained it, and read the

charges to Meador. The interview continued and Meador |oudly and
vehenently expressed his innocence of the killing for another five
m nut es. Then, Sgt. Gregory left the room again, for about five

m nut es. After he returned to the room his conversation wth Meador
conti nued, with Meador meking |oud, vehenent statenents. Meador said
that, if Sgt. Gegory continued questioning himwthout crediting the
difficult position Meador had been in at the time of the killing of
Bur gos, Meador said he would just to go court with his |lawer. Meador
said that, if the officer was going to continue "badgering” him he was

done with the interview He stated he wanted a lawer and that "I'm
done." Sgt. Gregory then left the interview room and the interview
ended.

14. Thereafter, at the sheriff's office, when he was booked, jail
personnel seized Meador's personal property, which included cash of
approxi mately $1,000 and his billfold.

5The arrest warrant charged Meador with the first-degree nurder of
Sergi o Burgos- Gonzal ez, tanpering with evidence, and drug trafficking.
Gov. Ex. M 3.



April 27, 2006 search warrant search of Meador's residence
15. Later on April 27, 2006, Sgt. Gegory told Lt. Craig to go
to the residence of Meador and his parents and to secure it while

Gregory went to get a search warrant. The police were concerned that,
before the search warrant could be obtai ned and executed, evidence at
the residence could be destroyed. Craig then went to the residence.

16. When he arrived at the residence, Lt. Craig wal ked to the
front door where Ms. Cates was standing. Craig told her that the
police were then applying for a search warrant. He snelled a strong
odor of "green" (unburned) marijuana, which he recognized from his
experi ence. The nature of this odor indicated that narijuana was
| ocated very close or there was a lot of it. Lt. Craig inmediately
radioed this information to Sgt. Gegory who was in the process of
appl ying for the search warrant.

17. Lt. Craig stayed at the residence with M. and Ms. Cates
until the warrant was brought to the residence and executed. While they
were waiting, Ms. Cates said that she needed to go inside to get her
medi ci ne. Lt. Craig asked her whether he could acconpany her inside
whi | e she got her nedicine, explaining that he had to be sure the house
stayed secure, and she said yes. They were inside the residence for
three or four mnutes. They went back outside and M. and Ms. Cates
said they were going to stay with relatives. Ms. Cates's deneanor was
"matter-of-fact" and she did not appear concerned about the police
i nvesti gati on.

18. Sgt. Gegory applied to Ste. Cenevieve County Circuit Judge
Raynond Weber for a search warrant for 14682 H ghway 32 in Ste.
Genevi eve to search for

firearms, amrunition, casings, bloody clothing, blood stains,

mari j uana, controlled substances, drug paraphernali a,

custoner lists, phone records and bills, conmputers, hard

drives, and data stored thereon .

Gov. Ex. M6 at 4. In support of the application, Sgt. Gegory
submtted his witten affidavit which he had sworn to and signed before
Prosecuting Attorney Carl Krausky, who was a notary public and
aut hori zed by Mssouri law to adm nister oaths. The affidavit stated

that the body of Sergio Gonzal ez Burgos was discovered by M ssissippi



County citizens on April 22, 2006. A pathol ogi st stated that Burgos had
been shot at |east three tines. Sgt. Gegory's affidavit described the
i nvestigation of the killing, including the statenents by M chael Meador
on April 27, 2006, and the statenents of another w tness, both of whom
described the circunstances of the killing at 14682 H ghway 32 in Ste.
CGenevi eve, M ssouri, in connection with the trafficking of a |arge
anmount of marijuana. The affidavit al so described the April 27, 2006,

statements of Meador's nother to |aw enforcement and an officer's
smelling a strong odor of marijuana inside the residence on that day.

Id. at 6-7.

19. At 9:55 p.m Circuit Judge Weber issued the search warrant
consistent with the application. Id. at 1. Shortly thereafter, when
officers arrived with the search warrant, Lt. Craig and officers entered
the residence to execute the warrant. The officers imediately snelled
the strong odor of marijuana. The Cates remmi ned outside. Ms. Cates
asked the officers to please lock up the residence when they were
finished. The only itemseized by the officers in the execution of the
warrant was a Super 8 hotel key card for a hotel in Edenburg, Texas; it

was seized fromthe top of the dryer in the laundry room |Id. at 3.
The officers knew that the nurder victim Sergio Burgos, was from
Edenbur g. No marijuana or noney was found in the execution of the
war r ant .

April 28, 2006 warrantl ess search of Ford Explorer
20. On April 28, 2006, after Meador had been taken into custody,
M ssouri State H ghway Patrol |nvestigator, Sgt. David Bauer, went to

the Cates' residence at 14682 H ghway 32 to see whether or not Virginia
Cates, M chael Meador's nother, would consent to a search of the Ford
Expl orer vehicle which was then |ocated away from the residence in a
commercial parking lot. He believed the vehicle was owned by her and
her husband, M chael Cates. Investigators had information, |ater
confirmed by Ms. Cates, that Mchael Meador had driven the vehicle
several tinmes. Sgt. Bauer arrived at the residence at approxi mately
11: 00 a. m and knocked on the door. Virginia Cates answered the knock.
At the door, Sgt. Bauer identified hinself and said that he was there



to see whet her she would consent to a search of the Ford Explorer. Ms.
Cates confirnmed that M chael Meador had driven the Explorer several

tines. Then, at the front door, Bauer presented a witten consent to
search formto Ms. Cates, Government Exhibit M7. He expl ai ned the
formto her. He told her she did not have to consent to the search.

She handw ote her name in the heading of the form he wote his nanme and
identification of the vehicle on it. He wote in a description of the
vehicle as the location to be searched, including the contents of its
trunk. He then read the formout loud to her, including the last two
sentences above the date and signature lines.’” Virginia Cates then
signed the form at 11:05 a.m, and he signed as the witness to her
signature. Gov. Ex. M7.

21. At that tinme, Virginia Cates appeared to the officer to be
in her late 40s. She was articulate and seened to understand the form
She did not appear to be intoxicated. No force or prom ses were nmade
or coercion used to persuade her to consent to the search. Ms. Cates
was not in custody and the explanation and signing of the consent form
took less than five mnutes. At no tine did she object to the form or
to the subsequent search, and she never said she did not own the
vehicle. Sgt. MIIls did not do a records check to determ ne who the
record owner of the vehicle was. ®

22. Thereafter, Sgt. MIls and Sgt. Bauer searched the Ford
Expl orer where it was located at a retail auto tire store in Ste.
Genevieve. Fromthe vehicle, Sgt. MI|s seized fast food recei pts (seen
in plain view in the passenger conpartnent), marijuana seeds (seen and
seized from under the front passenger seat), marijuana in a closed

These sentences are: “l understand that | have the right to refuse
to consent to the search described above and to refuse to sign this
form | further state that no prom ses, threats, force, or physical or

ment al coercion of any ki nd what soever have been used against nme to get
me to consent to the search descri bed above or to signthis form” GCov.
Ex. M7.

8On the date of the search, the 2001 Ford Explorer, after being
purchased in used condition in 2005 by M chael Cates, was registered in
the records of the State of Mssouri to Mchael Cates alone. See Def.
Meador Ex. B.



envel ope (seized fromthe rear passenger floorboard), a cell phone, ® the
floor mats, and handwitten notes (seized from the interior of the
center console). The officers also took swabs of unknown substances
seen in the vehicle. See Def. Meador Ex. 1.

Interview of Meador on April 28, 2006
23. During the afternoon of April 28, 2006, Sgt. Don W ndham a
M ssouri State H ghway Patrol hom cide investigator, was telephoned by
H ghway Patrol Sgt. Cooper, who related that New Madrid County Sheriff
Terry Stevens call ed and stated that Meador's not her had tel ephoned him
He said Ms. Cates told him that Meador wanted to be interviewed.
Sheriff Stevens said he wanted Sgt. Wndham to participate in the

interview and that the sheriff woul d audi o-tape record the conversati on.

24, Sgt. Wndham went to the sheriff's office. Meador was
brought to the personal office of the sheriff for the interview  Sgt.
W ndham introduced and identified hinself. The sheriff also
participated in the ensuing interview Because Meador had previously
asked to speak with his attorney, Sgt. Wndhamthen asked Meador whet her
he was present of his own free wll. Sgt. Wndhamrem nded Meador that
he had an attorney and he stated that Meador was initiating the
interview. Meador responded that he had told his nother to contact the
sheriff for the interview and that he wanted the interview 1°

25. During the recorded portion of the interview Meador
initiated m nutes-long, repeated, narrative statements describing his
version of the events that led to the killing of Bergos. Cccasionally,
Sgt. W ndham made very short conversational statements and questions,
whi ch Meador used to continue to his narrative of the events and to
argue that he was innocent of the killing. During this exchange, Sgt.
W ndham twi ce rem nded Meador that he had been advised of his rights,

The cell phone was seized from inside the console conpartnment

between the driver's seat and the front passenger's seat. Bef ore
sei zing the cell phone, Sgt. MIIs had acquired records of the usage of
t he phone. Before the cell phone was seized, the officer found the
mari j uana.

Thi s begi nning portion of the interview was not audi o-recorded.
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which Meador loudly interrupted and responded with l[ong narrative

statenents of his version of the events leading to the killing. Wen
asked why he wanted to speak to the sheriff, Meador made a | engthy
statenent about wanting to do hinself sone good. Cccasionally, the

officers offered a question to Meador which Meador used to further
devel op the informati on he wanted the officers to know.

26. Eventual | y, Sgt. W ndhamwas abl e to have Meador stop tal king
long enough for Wndham to begin orally advising Meador of his
constitutional rights to counsel and to remain silent, using a
Notification and Waiver of Rights form Governnent Exhibit M8.1% As
Sgt. W ndham began reading the rights to Meador, Meador interrupted him

and said, "I have already done this." Nevertheless, Sgt. Wndham read
each right to Meador and after each right asked Meador whether he
under st ood the right. Each tine, Meador answered in the affirmative.

Meador signed his nane at 2:28 p.m Next, Sgt. Wndhamread the Wi ver
of Rights portion of the form to Meador. To conplete that portion,
Meador told the officer that he was 25 years of age, had one year of
coll ege, and was enployed by Robinson Construction. Meador read the
par agraph and signed it, expressly attesting to the waiver:

Having read this statenent of my rights and
understanding them | am willing to nake a statenent and
answer questions. I do not want a lawer at this tine. |
under stand and know what | am doing. No prom ses or threats
have been made to ne and no pressure or force of any kind has

been used against me. | am _ 25 years of age. | attended
school through the _1 year college . I am enpl oyed by
Robi nson Const. . | understand the English | anguage.

Sheriff Stevens signed as a witness to Meador's signature. Cov. Ex. M
8.

27. Next, Sgt. W ndham showed Meador a photograph of a subject
whom Meador identified as the Mexi can who was present at the killing.
Meador continued to volunteer information in |long, narrative statenents.
During this interview, Meador was not intoxicated. He did not exhibit
any mental deficiency. He appeared nmentally capable of waiving his
rights to the officer. No threats or prom ses were made to i nduce his

HGovernment Exhibit M8 is identical in its printed content to
Governnment Exhibits M1 and M 4.
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cooperation or make any statenent. Throughout the interview, Meador
wanted to talk and to tell his story. He said he would not tal k about
the Haitians. Throughout the interview, Meador repeatedly stated that,
if the Mexi can (who had been present at the killing) was found, he would
exonerate Meador. He said that the Mxican was a friend of the
deceased. He nmde ot her statements which were recorded. Gov. Ex. MO9.

28. The recording of the interview is approximately 1.5 hours
| ong. Several mnutes of the very beginning of the interview and
several mnutes of the very end of the interview were not recorded. The
recordi ng stopped when the tape ran out. The interviewitself ended a
short time later.

29. The foll owi ng Monday, May 1, 2006, in his office, Sgt. MIlIs
opened the previously seized cell phone's nenory data and exam ned the
addresses and call log. Wen he activated the phone, Sgt. MIls was
able to confirm the phone belonged to M chael Meador and was owned by
M chael Cates. Sgt. Bauer had taken photographs of the Ford Expl orer
and of the seized itens.

June 12 and 20, 2006 interviews of Janes Lundry

30. On June 12, 2006, James Lundry was an inmate at the New
Madrid County Jail where M chael Meador was incarcerated. On that day,
Federal Bureau of Investigation Special Agent Herb Stapl eton tel ephoned
M ssouri State Hi ghway Patrol Sgt. Jeffrey Heath. Agent Stapleton told
Sgt. Heath that James Lundry's |awyer, Tom Robi son, called himand said
that Lundry had information about M chael Meador. Sgt. Heath went to
the jail and interviewed Lundry. Lundry told the officer about
conversations he had had with Meador in jail. Lundry said that Meador
want ed Scott Pepper killed and he gave Heath a paper note, witten by
Meador, that contained information about Pepper. No | aw enf orcenent
officer had directed Lundry to speak with Meador. During Sgt. Heath's
interview of Lundry, Heath told Lundry that he could speak wi th Meador
again but only about the Pepper matter, and not about the killing of
Sergi o Burgos. Lundry agreed to do this.

31. On June 20, 2006, Sgt. Heath interviewed Janmes Lundry again
injail; also present were Sheriff Stevens and Deputy Sheriff Hensley.
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Lundry told Heath that since the last interview Meador told Lundry he
wanted Lundry to kill a person named Gary Gim as well as Pepper.
Lundry agreed to wear a hidden audio recording device for future
conver sati ons. Such a device was attached to Lundry on June 20, 2006.

32. In connection with these interviews, Sgt. Heath told both
James Lundry and his attorney Tom Robi nson that he coul d make no prom se
of leniency in exchange for his cooperation. Any |eniency would have
to come from the prosecuting attorney. Thereafter, Sgt. Heath never
sought leniency for Lundry fromthe state prosecutor. Lundry and Sgt.
Heath signed no witten agreenent regardi ng cooperation.

June 20 and 21, 2006 recorded conversations of Lundry and Meador
33. Lat er on June 20, 2006, Lundry audio-recorded two
conversations with Meador. Gov. Exs. M10 and M 11. 2 Meador did not
know his conversations with Lundry were audio recorded. During the
recorded conversation, Lundry left Mador, mnade a tel ephone call,

returned to Meador, and they continued to discuss the killing of the two
per sons. During the recorded conversations, Meador adverted to the
Burgos killing and Lundry inmedi ately directed the conversation back to
Grimand Pepper. In this audio recording Meador spoke with the sane

assertive personality, cutting off Lundry and naking |ong oral

statenents, that he exhibited during the interviews with | aw enforcenent
on April 27, 2006. Gov. Ex. M 10. Later on June 20, 2005, Sgt. Heath
retrieved the electronic recording device from Lundry's person and
turned it off; the conversations recorded by this device were placed on
Government Exhibit 10. Because Lundry m ght be having conversations
with Meador |ater that evening, Heath gave Lundry a recording device
that Lundry could control.

12The undersigned |istened to two and one-hal f hours of the conpact
di sk recordi ng of the conversations between Lundry and Meador, Gov. EX.
M 10. |If there is nore conversation recorded on this conpact disk that
is relevant to defendant Meador's notion to suppress, defendant shall
file a supplemental notion to suppress that raises this portion of the
CD recording; said motion shall include an accurate transcript of the
subj ect statenents.
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34. On June 21, 2006, Lundry recorded at | east one conversation

with Meador in the jail. In this conversation, Lundry nade short
statenents about his supposed conversation with the person who was to
do the killing and, as in the interviews with | aw enforcenent, Meador
made |ong, narrative, uninterrupted statenents. Later on June 21,

Lundry gave the recording, Governnent Exhibit 11, to Sgt. Heath.

DI SCUSSI ON
Meador noves to suppress evidence seized fromthe search of the
Ford Explorer, and noves to suppress information taken from the cel
phone that was found in the Ford Explorer. Meador also noves to
suppress the statenents he nmade during the second interview and any
statenents nade to Janes Lundry. (Docs. 298, 326.) Finally, Meador
nmoves to suppress any other evidence and statenents. (Doc. 225.)

A. Sei zure of the Firearm

The firearm Meador was carrying on his person, while in the police
car on April 22, 2006, should not be suppressed. The officers seized
t he weapon when Meador pulled the gun out, after the officers instructed
himnot to. 1In this case, the officers properly seized the weapon out
of concern for their personal safety. See United States v. Bell, 480
F.3d 860, 864 (8th Cr. 2007) (Oficers may take steps reasonably
necessary to protect their personal safety); United States v.
Mal achesen, 597 F.2d 1232, 1234 (8th Cir. 1979) (Seizure of handgun was
reasonabl e precaution to assure the officers’ personal safety). The

firearm shoul d not be suppressed.

B. Seizure of Cash and Billfold
The cash and billfold taken from Meador after his arrest on Apri
27, 2006, should not be suppressed. These objects were seized at the
sheriff's office, when Meador was booked. A suspect may be searched,

wi thout a warrant, incident to arrest or as part of the booking process.
Illinois v. Lafayette, 462 U S. 640, 649 (1983); United States v.
Robi nson, 414 U.S. 218, 236 (1973). The search of Meador’s person




whi ch revealed the cash and billfold, was therefore proper under the
Fourth Amendnent. These itens should not be suppressed.

C. Seizure of the Hotel Card Key
The hotel card seized on April 27, 2006, fromthe top of the dryer
when the officers searched the Cates’ residence pursuant to the search

warrant should not be suppressed. Under the plain view doctrine,
officers may seize an object, without a warrant, if its incrimnating
character is immedi ately apparent, and if the officers have a |lawfu

right of access to the object. Mnnesota v. D ckerson, 508 U.S. 366
374-75 (1993). In this case, the officers had a | awful right to search
the hone, and by extension the laundry room by virtue of the search

warrant. The hotel key card was for a hotel in Edenburg, Texas, and t he
of ficers knew that Sergi o Burgos, the nurder victim was from Edenburg.
The incrimnating character of the hotel key card was therefore
i mredi ately apparent. The hotel key card should not be suppressed.

D. Search of the Ford Explorer
Meador argues the April 28, 2006, search of the Ford Explorer
vehi cl e viol ated the Fourth Amendment’ s prohi bition agai nst unreasonabl e

searches and seizures. In particular, he argues Virginia Cates | acked
the authority to consent to a search of the Ford Expl orer

The Fourth Amendment to the Constitution protects the “right of the
people to be secure in their persons, houses, papers, and effects
agai nst unreasonabl e searches and seizures . . . .” U S. Const. anend.
I'V. The prohibition agai nst unreasonabl e searches and sei zures does not
apply where voluntary consent to search has been given - either by the
i ndi vi dual whose property is to be searched, or froma third party who
possesses comopn authority over the prem ses. I1linois v. Rodriguez,
497 U.S. 177, 181 (1990). Conmon authority does not nean ownership.
United States v. McGregor, No. CR-05-43 RWV 2006 W. 997088, at *4 (N.D
Cal. Apr. 17, 2006). Instead, common authority rests “on nutual use of

the property by persons generally having joint access or control for
nost purposes.” Rodriguez, 497 U S. at 181. The governnent bears the
burden of establishing commobn authority. I d.
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In this case, the governnment has not established Virginia Cates had
the requisite common authority to consent to the search of the Ford
Expl orer. None of the purchase, title, or registration docunents bear
Virginia Cates’s nanme. In every case, the docunents indicate the Ford
Expl orer was purchased, titled, and registered in M chael Cates’s nane.
(Doc. 299, Ex. B at 1-16.) From the facts, there is no indication
Virginia Cates drove the vehicle, had keys to the vehicle, or had any
other form of access or control of the vehicle. Under the
ci rcunstances, Virginia Cates | acked conmon authority to consent to the
search. See Rodriguez, 497 U S. at 181

This does not, however, nean the search of the Ford Explorer
viol ated the Fourth Amendnent. See United States v. Hilliard, 490 F.3d
635, 639 (8th Cr. 2007). Were the third party giving consent |acks
the requisite common authority, “the Fourth Amendnent is not violated

if the police reasonably believed the consent was valid.” 1d. (citing
Rodri guez, 497 U.S. at 188-89). In situations where a search rests on

the third party’ s apparent authority, the critical question is whether
a person of reasonable caution would believe the consenting party had
authority over the place or itemto be searched. 1d. 1In answering the
guestion, the court |ooks to the facts available to the officer when the
consent was given. 1d.

In this case, the officers reasonably believed Virginia Cates had
the authority to consent to the search of the Ford Explorer. On Apri
28, 2006, the officers went to the Cates’ residence - the same residence
listed in the vehicle' s registration docunents. (See e.qg. Doc. 299, Ex.
Bat 5.) At the tine, Sgt. Bauer believed Virginia Cates co-owned the
vehicle with her husband and there was no indication she did not. In
addition, Virginia Cates confirmed M chael Meador had driven the
Expl orer. The day before, Virginia and Mchael Cates had gone to the
police station together, indicating the couple was not separated or
estranged. Looking to these facts, the officers reasonably believed
Virginia Cates had authority to consent to the search of the Ford
Expl orer. See United States v. Wston, 443 F.3d 661, 668 (8th Cir.
2006), cert. denied sub nom Wodard v. United States, 127 S. C. 417
(2006) (Oficer reasonably believed ex-wife had authority to consent to

- 16 -



search of ex-husband’'s house, where ex-wife answered the door, and
of ficer knew the coupl e had been married and had a child together); see
also MG egor, 2006 W. 997088, at *5 (Between a married couple, it was
obj ectively reasonable for the officers to believe “the wife . . . would

have access to and sonme degree of control over her husband s truck.”).
Accordingly, the search of the Ford Explorer did not violate the Fourth
Amendnent .

E. Seizure of Itens fromthe Ford Expl orer

The itens seized fromthe Ford Explorer should not be suppressed.
In searching the vehicle, officers seized fast food receipts, marijuana
seeds, marijuana, a cell phone, the floor mats, and handwitten notes.
Sone of these objects were |ocated wthin containers - in a closed
envel ope or in the vehicle s console conpartnment. However, a genera
consent to search, unless otherwise limted or restricted, authorizes
officers to search within a vehicle’ s closed conmpartnents. Florida v.
Jimeno, 500 U.S. 248, 251 (1991).

Inthis case, the officers presented Virginia Cates with a general
consent to search form She signed the form authorizing a search of
the Ford Explorer, “its contents and the contents of the trunk.”
Virginia Cates was not forced or coerced into signing the consent form
she did so voluntarily and in a clear state of mnd. |In addition, she
did not place any limts on the officers’ search. Under Jineno, the
officers lawmfully searched within the vehicle' s containers and lawful ly
seized the itens |isted above.

F. Search of the Cell Phone Contents
Meador argues the search of the cell phone’s contents violated the

Fourth Anmendnment’s prohibition against unreasonable searches and
sei zures. In particular, Meador counters each of the governnent’s
theories justifying the warrantl ess search of the phone’s contents. He
argues Virginia Cates’s consent did not extend to a search of the cel
phone’ s stored information, probable cause did not support a search of
the cell phone’s nenory, and there were no exigent circunstances.



The Fourth Amendnent to the Constitution protects the “right of the
people to be secure in their persons, houses, papers, and effects,
agai nst unreasonabl e searches and seizures . . . .” U S Const. anend.
V. Searches conducted outside the judicial process and wthout a
warrant are per se unreasonabl e under the Fourth Amendment - subject to
only a fewwel | -established exceptions. California v. Acevedo, 500 U S.
565, 580 (1991); United States v. Kennedy, 427 F.3d 1136, 1140 (8th Cr.

2005) . In fact, warrantless searches “have been held unl awful

notw t hst andi ng facts unquesti onably show ng probabl e cause.” Katz, 389
UsS at 357. The governnent bears the burden of establishing an
exception to the warrant requirenment. Coolidge v. New Hanpshire, 403

U S. 443, 455 (1971); Kennedy, 427 F.3d at 1140.

Reasonabl e Expectation of Privacy

As a prelimnary matter, the governnment argues Meador does not have
a reasonabl e expectation of privacy in the cell phone’'s contents. The
under si gned di sagr ees.

Today's cellul ar phones are not just instrunents for placing and
receiving phone calls. United States v. Black, No. 04-CR-162-S, 2004
W 3091175, at *7 (WD. Ws. Jan. 7, 2004). Modern cell phones have the
capacity to store immense anounts of data, including phone nunbers,

musi ¢, phot ographs, and vi deos. See id. As a result, cell phones,
unl i ke sinple pagers or beepers, store private information that extends
wel | beyond the nunbers received. See id.; see also United States v.
Park, No. CR 05-375 SL, 2007 W. 1521573, at *8 (N.D. Cal. My 23, 2007)
(“[T]he line between cell phones and personal conputers has grown

increasingly blurry . . . .”). And yet, nost courts have found suspects
have a reasonabl e expectati on of privacy in the somewhat unsophisticated
information stored in pagers. United States v. Hunter, 166 F.3d 1211,
No. 96-4259, 1998 W 887289, at *3 (4th Cr. Cct. 29, 1998)
(unpublished); United States v. Stroud, 45 F.3d 438, No. 93-30445, 1994
W. 711908, at *2 (9th Gr. Dec. 21, 1994) (unpublished); United States
v. Mrales-Otiz, 376 F. Supp. 2d 1131, 1139 (D.NNM 2004); United
States v. Chan, 830 F. Supp. 531, 534 (N.D. Cal. 1993); United States
v. Blas, No. 90-CR- 162, 1990 W. 265179, at *21 (E.D. Ws. Dec. 4, 1990);
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see also United States v. Reyes, 922 F. Supp. 818, 836 (S.D.N Y 1996)
(suppressing information taken from pager); but see United States v.
Meriwether, 917 F.2d 955, 958 (6th Cir. 1990) (The sender of information
to an el ectronic pager had no reasonabl e expectation of privacy in the

i nformati on he sent).

In this case, the officers examned the call |og and address book
of Meador’s cell phone. The information in an el ectronic address book
is not information available in pagers, and is not information that
woul d be transmtted to the cellular phone providers. As noted above,
today’'s cell phones are technologically closer to conmputers than they
are to pagers. Accordi ngly, Meador had a reasonabl e expectation of
privacy in the information stored in his cell phone. See United States
v. Finley, 477 F.3d 250, 259 (5th Cr. 2007), cert. denied, 127 S. C
2065 (2007) (Suspect had a reasonabl e expectation of privacy in the text
messages and call records of cell phone); see also Park, 2007 W
1521573, at *5 n.3, 12 (Ganting the notion to suppress evidence

obtai ned froma search of defendant’s cell phone, and noting gover nnment
conceded the defendant had a reasonabl e expectation of privacy in his
phone); Mrales-Otiz, 376 F. Supp. 2d at 1139 (“An individual has an
expectation of privacy in an electronic repository for personal data,

i ncluding cell telephones and pager data nenories.”).

Scope of Consent

The governnment argues the search of the cell phone was within the
scope of Virginia Cates’s consent to search the Ford Explorer.

Bef ore addressing the scope of consent, the governnent nust first
prove Virginia Cates had the authority to consent to a search of the
phone. See generally Rodriguez, 497 U S at 179. The prohibition
agai nst unreasonable searches and seizures does not apply where

voluntary consent to search has been given - either by the individua
whose property is to be searched, or froma third party who possesses
common authority over the prem ses. Rodri quez, 497 U S. at 181. As
not ed above, consent to search nmay be prem sed on actual authority or
apparent authority to search an item See Hilliard, 490 F.3d at 639.
In situations where a search rests on the third party s apparent
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authority, the critical question is whether a person of reasonable
caution woul d believe the consenting party had authority over the place
or itemto be searched. 1d. In answering the question, the court | ooks
to the facts available to the officer at the time of the search. Id.

On Friday, April 28, 2006, the officers presented Virginia Cates
with a witten consent to search form Gov. Ex. M7. Acting under her
apparent authority, the officers searched the Ford Explorer and found
a cell phone in the console. On Monday, My 1, 2006, Sgt. MIlls
searched the phone. He did this by first activating the phone. Wen
he activated the phone, he was able to confirm the phone bel onged to
M chael Meador and was owned by M chael Cates. At this point, Sgt.
MIlls knew the phone did not belong to Virginia Cates and was not
registered to her. Nonetheless, he searched the phone’s call |og and
address book. 1In other words, before he searched the phone, Sgt. MIls
knew that Virginia Cates |acked authority to authorize a search of the
cell phone’s contents. The search of the cell phone’s contents cannot
be based on consent.

Probabl e Cause

The government also argues the search of the cell phone was
justified by probable cause.

Under the autonobile exception, police officers may search a
vehicle, without first obtaining a warrant, if they have probabl e cause
to believe the vehicle contains contraband. Chanbers v. Maroney, 399

US 42, 48 (1970). The police may also search a closed container
within a vehicle, without first obtaining a warrant, if they have
probabl e cause to believe the contai ner contains evidence or contraband.
Acevedo, 500 U. S. at 573, 580. The search of the container does not
require that the police also have probable cause to search the entire
vehicle for contraband. 1d. at 573. “[T]he Fourth Amendnment does not
conmpel separate treatnment for an autonobile search that extends only to
a container within the vehicle.” Id. at 576.

The justification to conduct a warrantl ess search of a vehicle, or
a vehicle' s containers, does not vanish sinply because the car may be
i mobi | e. See Mchigan v. Thomas, 458 U.S. 259, 261 (1982) (per
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curianm); United States v. Fladten, 230 F.3d 1083, 1086 (8th G r. 2000)
(applying autonobile exception to car parked in the driveway). In

addition, the closed containers within a vehicle do not need to be
searched imedi ately. United States v. Johns, 469 U S. 478, 486 (1985)
(approving a three-day delay in searching packages renpoved from a
vehicle); 3 Wayne R LaFave, Search & Seizure 8 7.2(d) (4th ed. 2004 &
Supp. 2007). Instead, “a container in a vehicle may be searched w t hout

a warrant wthin a reasonable tinme after its renoval fromthe vehicle.”
United States v. diver, 363 F.3d 1061, 1068 (10th Cr. 2004).

Pagers and ot her el ectronic data storage devices may be consi dered
cl osed contai ners. See United States v. Otiz, 84 F.3d 977, 984 (7th
Cir. 1996); United States v. Wodl ey, No. 04-80335, 2005 W. 3132205, at
*6 (E.D. Mch. Nov. 22, 2005) (“The pager is a container.”); Chan, 830
F. Supp. at 534-35; Blas, 1990 W. 265179, at *21 (“[A]ln individual has
t he sanme expectation of privacy in a pager, conputer or other electronic

data storage and retrieval device as in a closed container . . . .");
see also United States v. Vaneenwyk, 206 F. Supp. 2d 423, 425 (WD.N. Y.
2002) (day planner found in vehicle is anal ogous to a cl osed cont ai ner).

Thi s anal ogy has been extended, albeit never quite explicitly, to cell
phones. United States v. Galante, No. 94 C. 633 (LM, 1995 W 507249,
at *3 (S.D.N. Y. Aug. 25, 1995); see also United States v. Mercado-Nava,
486 F. Supp. 2d 1271, 1277 (D. Kan. 2007) (“Traditional search warrant
exceptions apply to the search of cell phones.”).® At the sane tineg,

t he compari son to cl osed containers, especially if applied to conputers,
coul d present problenms. See United States v. Carey, 172 F.3d 1268, 1275
(10th Cir. 1999). “Relying on analogies to closed containers . . . may

| ead courts to oversinplify a conplex area of Fourth Anendnent doctrines
and ignore the realities of mamssive nodern conputer storage.” 1d.

In this case, Sgt. MIIls found Meador’s cell phone in the Ford
Expl orer, which was parked at a retail tire store. Under Thomas and

Bln its brief, the governnment points to United States v.
Stapleton, 10 F. 3d 582, 584 (8th G r. 1993). In Stapleton, the court
rejected the defendant’s argunent that his cell phone was not a type of
cont ai ner. However, in Stapleton, the officers found drugs contained
within the cell phone. Since Stapleton did not involve a search of the
data within the phone, it is not on point.
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Fl adt en, the autonobile exception applies to the parked Ford Expl orer.
And | ooking to Galante, a cell phone found within a vehicle may be
anal ogi zed to a closed container. Three days after recovering the
phone, the sergeant searched its address book and call |1og. No evidence
indicated that any legitimate interest protected by the Fourth Armendment
was adversely affected by the three-day delay. Johns, 469 U S. at 486
Sgt. MIIls searched the cell phone wthin a reasonable tine. The
remai ni ng and underlying question, therefore, is whether Sgt. MIIs had
probable cause to believe the <cell phone contained evidence or
contraband at the tinme it was seized fromthe vehicle. See diver, 363
F.3d at 1068.

Probabl e cause exists where the known facts and circunstances are
sufficient to warrant a man of reasonable caution in believing that
contraband or evidence of a crime will be found in a particular place.
Onelas v. United States, 517 U S. 690, 696 (1996); Illlinois v. Gates,
462 U. S. 213, 238 (1983). Determ ni ng whet her probabl e cause exists is
a commonsense and practical question, to be judged fromthe totality of
t he circumstances. United States v. Donnelly, 475 F.3d 946, 954 (8th
Cr. 2007), cert. denied, 127 S. C. 2954 (2007). Probable cause does
not require evidence sufficient to support a conviction, or evidence

showing the Ilikelihood that the suspect commtted a crine. Id.
“[ Pl robabl e cause requires only a probability or substantial chance of
crimnal activity, not an actual showi ng of such activity.” Gates, 462
U S. at 243 n.13. The principal conmponent of any finding of probable
cause will be depend on the events |eading up to the search or seizure.
Ornelas, 517 U.S. at 696.

When t he phone was seized, Mchael Meador was a suspect in the
death of Sergio Burgos. Meador had also been inplicated in marijuana
trafficking leading to Burgos’s death. In fact, during police
guestioni ng, Meador stated he was only acting as a mddleman in a
marijuana deal at the time of Burgos's death. Before finding the cel
phone, the police had obtained a search warrant for Meador’s residence.
When the officers entered the residence, they snmelled a strong odor of
marijuana. The next day, the officers obtained consent to search the
Ford Expl orer. Before seizing the cell phone, the officers found
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marijuana and marijuana seeds in the vehicle. The officers had al so
obt ai ned usage records for the cell phone before seizing it.

Looking to the totality of the circunstances and t he events | eadi ng
to the phone’s seizure, the police had connected Meador with the death
of Sergio Burgos and the related drug trafficking. An arrest warrant
charged Meador with the first-degree nurder of Sergi o Burgos, tanpering
with evidence, and drug trafficking. And as part of their
i nvestigation, the police had obtained a search warrant for Meador’s
residence, perm ssion to search Meador’s vehicle, and the usage records
of Meador’s cell phone.

Cel lul ar phones are well-known and recognized tools of the drug
deal i ng trade. United States v. Ceveland, 106 F.3d 1056, 1061 (1st
Cr. 1997); United States v. Slater, 971 F. 2d 626, 637 (10th G r. 1992).
Confronted with Meador’s cell phone and these historical facts, the

under si gned believes that a person of reasonable caution would believe
that contraband or evidence of a crinme would be found in the menory dat a
of Meador’s cellular phone. The officers therefore had probabl e cause
to search the cell phone’ s nenory. Acevedo, 500 U. S. at 573, 580.

In his brief, Mador relies on United States v. Park. In Park,

police officers arrested the defendants, seized their cell phones, and
| ater searched them Park, 2007 W. 1521573, at *2-5. In Park, the
guesti on was whet her the search of the cell phones’ contents could be
justified as either a search incident to arrest or a booking search.
Id. at *5, *10. Unlike Park, the governnent is not seeking to justify
the search of Meador’s cell phone as a search incident to arrest or a
booki ng search. Instead, this case concerns searches relating to the
aut onobi | e exception. Park is therefore distinguishable

The search of the cell phone’'s nenory did not violate the Fourth
Amendnent .



G Statenents fromthe First Interview and April 28 Interview

The statenents of Meador during the first interview on April 27,
2006, and the interview on April 28, 2006, should not be suppressed.
In each case, the police properly Mrandi zed hi mbefore questioning him
He waived his rights, North Carolina v. Butler, 441 U S. 369, 372-76
(1979), and the waivers were voluntary, because they were not induced

or coerced by inproper governnment action. See United States v. LeBrun,
363 F.3d 715, 724 (8th G r. 2004) (en banc).

H. Statenents fromthe Second | nterview

Meador noves to suppress the statenents he nade during the second
interview on April 27, 2006. He argues he was in custody, and that he
i nvoked his constitutional right to remain silent several tines during
the interview with police.

The Fifth Anmendnent to the Constitution protects an individual from
being “conpelled in any crimnal case to be a wtness against
hinself . . . .” US Const. anend. V. To safeguard an individual’s
Fifth Amendnent rights, a suspect in custody nust be warned, before
being interrogated, that he has the right to remain silent, the right
to consult with an attorney, and the right to have an attorney present
during the questioning. Davis v. United States, 512 U S. 452, 457
(1994); Mranda, 384 U S. at 444. The police nust explain these rights
to the suspect before questioning him Davis, 512 U S. at 457. |If the
suspect effectively waives his right to counsel after the police explain

the Mranda rights, then |aw enforcenent officers are free to question

the suspect. 1d. Once questioning begins, the suspect may still invoke
his right to counsel. See id. And once the suspect requests a | awyer,
the police nust stop their questioning until an attorney is actually
present, or until the suspect reinitiates the conversati on. 1d.

To invoke the right to counsel and end questioning, the suspect
must unanbi guously request a lawer. 1d. at 459. “[H e nmust articulate
his desire to have counsel present sufficiently clearly that a
reasonable police officer in the circunmstances would understand the
statenment to be a request for an attorney.” Id. An anbi guous or
equi vocal reference to an attorney will not be sufficient to require the
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cessation of police questioning. 1d. |In addition, the officers have
no obligation to ask the suspect to clarify an anbi guous statenent.
Id. at 461-62. “Unl ess the suspect actually requests an attorney,
guestioning may continue.” |d. at 462 (The statenent “Maybe | should
talk to a lawer” was not a request for counsel).

Meador points to several statements he made during the second

interview as proof he invoked his right to counsel. In particular,

Meador argues “[s]tatements such as ‘I don't want to tell you,” ‘I’ mnot
going to tell you,’” ‘this conversation is done,” ‘there is no use in
talking, let’'s get it done,” [and] ‘let’s quit talking about it,” are
al | unequi vocal invocations of [his] right toremain silent.” (Doc. 326
at 10.) The undersigned disagrees. Not one of these statenments makes
any reference to a |awer, counsel, or an attorney. VWhen heard in
context, sonme of these statenents simply deny an allegation.

See Sinmmons v. Bowersox, 235 F.3d 1124, 1131 (8th Cr. 2001) (denying
know edge of something is not the sane as invoking the right to remain

silent). Oher tines, the statenents were an indicati on Meador wanted
to nmove on and discuss another topic - though oftentinmes he would
continue to volunteer statenents about the same topic. Watever their
pur pose, none of the above statements represents an unequivocal and
unanbi guous request for counsel

The need to safeguard a suspect’s constitutional rights nust be
bal anced agai nst the need for effective |aw enforcenent. Davis, 512
U S. at 461. The Suprene Court has struck this balance by requiring a
suspect to unambi guously and unequi vocal ly request counsel. [1d. at 459.
Nothing less will suffice. See id. Under the circunstances, Meador did
not unanbi guously and unequi vocal ly request a | awer. See id; see also

Dormre v. WIKkinson, 249 F.3d 801, 805 (8th Cr. 2001) (“Could I cal
nmy | awyer?” was not an unanbi guous request for counsel.) His statements

during this interview may be used against him 14

45gt. Gegory advised Meador of his constitutional rights to
remain silent and to counsel before questioning began. And as noted
above, Meador never invoked his right to counsel during the interview
Taken together, the underlying question of whether Meador was even in
custody need not be addressed. See Oregon v. Mathiason, 429 U. S. 492,
(continued...)
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| . Statenents to Janes Lundry

Meador noves to suppress the statements he made to Janes Lundry
while in prison. He argues using the statements against him would
violate his Fifth and Sixth Amendnent rights.

The Fifth Anmendnent to the Constitution protects an individual from
being “conpelled in any crimnal case to be a wtness against
himself. . . .” US. Const. anend. V. To safeguard an individual’s
Fifth Amendnent rights, a suspect in custody nust be warned, before
being interrogated, that he has the right to remain silent and that any
statement he makes may be used against him Mranda v. Arizona, 384
U S. 436, 444 (1966). In Mranda, the Suprene Court concluded that the
i nherently coercive nature of custodial interrogations, with their

police dom nated atnosphere, blurred the |ine between voluntary and
i nvoluntary statenments, heightening the risk that an individual would
be deprived of the Fifth Amendnent’s protections. See lllinois wv.
Perkins, 496 U S. 292, 296 (1990). These essential elenents of Mranda,
nanmely a police-doni nated atnosphere and conpul sion, are absent when an

i ncarcerated suspect speaks to someone he believes is a fellow inmate.
Id. Sinply put “[c]onversations between suspects and undercover agents

do not inplicate the concerns underlying Mranda.” 1d. Conversations
bet ween suspects do not violate the Self-Incrimnation Clause. 1d. at
298.

In this case, Meador spoke with Janes Lundry, a fellow inmate,
while the two were incarcerated. Al t hough these conversations were
recorded for the benefit of |aw enforcenent, there were never any
officers present and there was no inherent elenment of conpulsion or
coerci on underlying the conversations. Accordingly, Meador’s statenents
to Janes Lundry do not inplicate the Fifth Armendment.

The Sixth Amendnent to the Constitution provides that “[i]n all
crimnal prosecutions, the accused shall enjoy the right . . . to have
t he Assistance of Counsel for his defence.” U S. Const. anend. VI. The
Si xth Amendment’s right to counsel is offense specific. Texas v. Cobb,

14(...continued)
494- 495 (1977) (per curian).



532 U. S. 162, 167 (2001). The right to counsel cannot be invoked once

and cover all future prosecutions. 1d. Likew se, the right does not
attach until the initiation of adversary judicial crimnal proceedings,
whet her by way of formal charge, prelimnary hearing, indictnent,
information, or arraignment. 1d. at 167-68; see also Moran v. Burbine,

475 U.S. 412, 431 (1986) (Looking to the commencenent of adversary
judicial proceedings is fundanmental to the proper application of the
Si xth Amendnment). As a result, “a defendant’s statenments regarding
offenses for which he [has] not been charged [are] admissible
notw t hstanding the attachnent of his Sixth Armendnent right to counsel
on other charged offenses.” Cobb, 532 U . S. at 168. A contrary hol di ng,
t he Suprenme Court cautioned, “woul d unnecessarily frustrate the public’s
interest in the investigation of crimnal activities.” Id. at 172.

The conversati ons bet ween Meador and Lundry began on June 12, 2006.
By this time, the police had arrested Meador and charged himw th the
first-degree nurder of Sergio Burgos, tanpering with evidence, and drug
trafficking. Gov. Ex. M3. Meador’s Sixth Anmendnent right to counse
had attached to these offenses. However, Meador’'s conversations with
Lundry did not concern these offenses. |In fact, Lundry intentionally
steered the conversati ons away fromany di scussi on of the Burgos nurder
or the other charged offenses. In the tape-recorded conversations wth
Lundry, Meador discussed his desire to see Scott Pepper and Gary Gim
killed. At the tinme of the conversation, no one had initiated any form
of adversarial judicial crimnal proceedings in connection wi th Meador’s
wish to have Pepper and Gim killed. There were no charges or
indictments on this matter. Accordingly, Meador’'s statenents to Janes
Lundry do not inplicate the Sixth Amendment.

In his brief, Meador argues he was denied his right to counsel
because the conversations about Pepper and Gimrelate to the charged
of fenses. However, in Cobb, the Suprenme Court expressly disavowed any
“factually rel ated” exception for the right to counsel. Cobb, 532 U S.
at 168. As noted above, the Sixth Anendnent right to counsel is offense
speci fic. Id. at 167. This “of fense-specific definition” does not
i nclude any “exception for crinmes that are ‘factually related’ to a
charged offense.” 1d. at 168. Looking to Perkins and Cobb, Meador’s
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statenments to Lundry do not inplicate either the Fifth Amendnent or the
Si xth Amendnment. These statenents may therefore be used against him

VWher eupon,

IT IS HEREBY RECOMMENDED that the notion of defendant M chael
Meador to suppress evidence and statenents (Docs. 225 and 298) be
deni ed.

The parties are advised they have twenty days to file witten
objections to this Report and Recommendati on. The failure to file
objections may result in a waiver of the right to appeal issues of fact.

/S David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on January 7, 2008.



